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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That On 21/5/13 one Gopal Mishra S/O- Lt. Bidyananda Mishra lodged an 

FIR before the Officer-in-charge of Rowta P.S. and alleged that on 04.05.13 at 3 

A.M.  Ghanashyam Mishra of Sirajuli and his wife Indu Mishra (40 yrs) along with 

Shubha Narayan Pandey  (48 yrs) , Mayank Pathak (11 yrs), Lobo Pathak ( 2.5 

yrs) , Bindu Pandey ( 35 yrs ) , Lolon Pathak ( 72 yrs), Manju Pandey ( 45 yrs ) , 

Bandana Pathak ( 35 yrs) , Ayush Pathak ( 2.5 yrs), Swaruj Pathak ( 65 yrs) of 

Uttar Pradesh travelled to Guwahati for visiting Kamakhya temple in a cruiser no. 

AS-12-E-2600. But unfortunately the vehicle met with an accident on the 

highway of Bhalukmari under Rowta police station. As a result, Shubha Narayan 

Pandey, Mayank Pathak and Lobo Pathak died on the spot. There were no other 

persons on the place of occurrence. They were informed that Indu Mishra wife of 

Ghanashyam Mishra was injured seriously. She informed that Bhubaneswar 

Baishya, owner of the Cruiser of Sirajuli came after the accident. He along with 

his driver Jogesh Kalita alias Babamani looted Rs. 70,000/- , VIP Bag and the 

ornaments of Ladies from the deceased and injured persons. They went away on 



a small car like Maruti. When they were informed about the incident they went to 

the house of Bhubaneswar Baishya then he was sleeping after returning from the 

place of incident. The driver and the owner of the Cruiser didn’t inform them 

about the accident. It is mentioned that Ghanashyam Mishra also died on 

14.05.13 at 12.30 a.m. the other injured persons were referred to Patna medical 

college for better treatment. Due to busy in treatment of the injured persons it 

was late in filing the FIR in police station. So the informant prayed before police 

for taking necessary action against the accused persons. Hence the prosecution 

case is. 

  On receipt of the F.I.R., Rowta P.S. Case No. 79/13, U/S 

279/304(A)/403/34 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials U/s 279/304(A)/338/427/34 I.P.C., 

submitted the Charge-sheet against accused Pratap Brahma.  

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused and issued process against him.  

Accordingly accused Pratap Brahma appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, particular of 

the offences U/s 279/304(A)/427/338 I.P.C. were read over and explained to 

accused Pratap Brahma to which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined five witnesses who were cross 

examined by the defence. The prosecution prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side was 

closed.  Moreover one CW1 was examined in the court and she was cross 

examined. The examination of the accused u/s 313 of Cr.P.C. was recorded as 

per law and kept with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

 



POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether accused Pratap Brahma drove his vehicle on 4/5/2013 at 

about 3.30 Am on public road in a manner so rash and negligent 

as to endanger human life or to be likely to cause hurt or injury to 

any other any and thereby committed the offence punishable u/s 

279 IPC? 

(ii) Whether accused Pratap Brahma on 4/5/2013 at about 3.30 Am 

caused to death of Shubh Narayan pandey, Mayank Pathak, Lobo 

Pathak and Ghaneshyam Mishra by doing a rash and negligent act 

and thereby committed the offence punishable u/s 304 (A) IPC?  

(iii) Whether accused Pratap Brahma on 4/5/2013 at about 3.30 Am 

caused grievous hurt to the relatives of informant by doing a rash 

and negligent act and thereby committed the offence punishable 

u/s 338 IPC?  

(iv) Whether accused Pratap Brahma on 4/5/2013 at about 3.30 Am 

caused damages to the properties and thereby committed the 

offence punishable u/s 427 IPC?  

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determinations are taken 

together for discussion.  

PW 1 Gopal Mishra stated he is the informant of this case. On 4/5/13, 

cruiser vehicle met with an accident at Baganbasti under Rowta police station. In 

that vehicle, his brother, his wife and other relatives were travelling from Sirajuli 

towards Guwahati. Subha Narayan Pandey, Mayank Pathak, Kusha Pathak and 

Ghanashaym Mishra died in this road traffic incident. Ghanashyam Mishra was his 

brother and Subha Narayan Pandy was one of his relative on the in- laws side. 

Having come to know about the incident, he immediacy went to place of 

occurrence. He saw the cruiser vehicle (while/silver colour) fallen from off the 

road on its left hand side. Then he came to the police station and leant about the 



matter from the O/C Rowta Police station. Thereafter, he lodged this instant FIR. 

he had lodged the FIR a few day after the incident because seeing the death of 

his family member he in a state of shock and agony.  

In the cross examination of PW1 stated that he had not seen the driver of 

the offending vehicle at the police station that day. The owner of the vehicle is 

one Bhubaneswar Baishya and his house  is very near tohis house at Sirajuli. He 

learnt from the people of Sirajuli that Jogesh Kalita was driving that vehicle that 

ill-fated day. 

PW 2 Dilip Sharma stated that the incident took place on 4/5/13. That 

day. Some of their neighbour boarded a cruiser vehicle at Sirajuli to go to 

Guwahati but that vehicle met with an accident at Baganbasti under Rowta Police 

station. In that incident the brother of Gopal Mishra also died. Some other 

persons were seriously injured. So he went with Gopal Mishra to the place of 

occurrence and then to the Rowta Police Station. 

In the cross examination PW 2 stated that by the time he reached the 

place of occurrence all the passengers had been taken out of the vehicle. He 

found two dead bodies at Rowta Police station. He does not recognise the 

accused person. The owner of the vehicle Bhubaneswar Mishra belongs to 

Sirajuli. 

PW3 Bhubaneswar Baishya stated that he knows the informant Gopal 

Mishra. Accused protap Brahma was the driver of his vehicle (cruiser) bearing 

vehicle no. AS 12 E/2600. On 04/05/13, this vehicle of your was being driven by 

accused protap Brahma, at the time of the incident, the vehicle was being driven 

from Sirajuli side towards Guwahati and there were passengers in that vehicle. 

After about 4/5 hours of the incident, he came to know about the matter and 

went to the place of occurrence. On not finding the vehicle at the placed of 

occurrence, he went to the Rowta police station and saw that his vehicle had 

been seized. Accused driver was not thee at the place of occurrence. Later on, 

accused had surrendered at the police station. Exhibit 2 is the seizure list and 

Exhibit 2 (1) is his signature. His vehicle had been seized by the police. Later on 

the vehicle was given to him on Zimma by the police by the police.  

In the cross examination PW3 stated that he had not seen the incident. 

He does not know how the incident took place.  

PW4 Dr. Jatin Nath stated that he was posted on 2013 at Rowta mini PHC 

as MSMO. On that day vide GD Entry no. 56/13 he received a requisition from 



Thana at about 5.15 am. He had examined the persons and found injuries on 

their body. 

   1. Gangaram Mishra (45 yrs) 

         He had suffered…. 

a. He was unconscious and unable to talk 

b. Bleeding from the nose 

        He was referred to Mangaldai civil hospital. 

2. Indu Mishra (40 yrs) 

        She had sustained head injury 3‖X 1.25‖ X 0.2 (L x B x H) 

        Patient is conscious 

        Injury was grievous. 

         She had been referred to Mangaldai Civil Hospital.  

3.  Swaruj Chouby ( 39 yrs )     

        She had sustained head injury 3.5‖ X 1.25‖ X 0.166‖  

        Patient is conscious 

        Injury was grievous. 

        She had been referred to Mangaldai Civil Hospital.  

4. Lapool Pathak (53 yrs) 

        He had sustained injury on his nose. Blood was oozing out. Simple injury. 

Referred to Mangaldai Civil Hospital. 

5. Archana Pathak (35 years) 

        Head injury 4‖ X ¼‖ X 1/6‖ (L x B x D) 

        Unconscious. 

        Grievous injury. 

        Referred to Mangaldai Civil Hospital. 

6. Manjila Pandey 

       Nose injury. 

       Head injury 1‖ X 1/5‖ X ½‖ 

       Patient sustained grievous injury. 



       Conscious. 

7.     Lobo Ram Pathak (2.5 years old) 

       Breething trouble. 

       Grievous. 

       Referred to Mangaldai Civil Hospital. 

8.    Bindu Pandey (42 yrs) 

       Bleeding from head and nose. 

       Head injury ½‖ X ¼‖ X 1/5‖  

       Conscious. 

       Grievous injury. 

      Referred to Mangaldai Civil Hospital. 

9. Kusha  Pathak ( 2.5 yrs ) 

   Patient was normal. 

   Crying endlessly. 

   Referred to Mangaldai Civil Hospital 

 

The cross examination of PW 4 Dr. Jatin Nath was declined. 

 

PW5 Gobinda Barman stated that on 22/5/2013 while he was working as 

SI at Rowta police station, on that the day O/C Rowta police station, received the 

written ejahar from informant Gopal Mishra. The one case was registered and he 

was asked to investigate the case, then he immediately interrogated the 

informant found at the police station on that day. Before that on 4/5/2013 on the 

basis of a G.D. entry in connection with the incident mentioned in the aforesaid 

FIR, he went to the place of the occurrence and drew the sketch map, seized one 

truck and one Cruizer found in the placed of the occurrence and took the 

statement of the witnesses, he sent to the dead boy of the four victims for post 

mortem examination. He also sent the said vehicle for MVI report. Later on 

accused pratap Brahama was arrested by his and later on he was released on 

bail. There after he collected the medical report of the six victims, post mortem 

examination report of four victims and also collected the MVI report of the seized 



vehicles. And after completion of investigation, he submitted the charge sheet 

against the accused Pratap Brahma under section 279/338/304(A)/427/34 IPC. 

 In the cross examination PW5 stated that he did not make the informant 

of the G.D. entry as witness in the case. The name of the accused mentioned as 

Jogesh Kalita in the FIR. The name of the accused is mentioned as Pratap 

Brahma in the charge sheet. He did not take the statement of the injured 

persons in the case. 

CW1 Indu Mishra stated that she knows the informant and does not know 

the accused. The incident took place about three years ago. At about 3:30 am on 

04/05/2013 they were coming from Sirajuli to Kamakhya Temple at Guwahati in 

a Cruizer. When they reached at Rowta Charali, their vehicle met with an 

accident with a truck. She became unconscious. Out of ten persons, four persons 

died.  Her left leg was broken and she was admitted at Patna for treatment. Still 

She is not fully cured. At the time of the accident she was sleeping as it was the 

early morning time. her sister Bindu Pandey, Bandana Pathak, Manju Pandey 

were injured in the accident and now they are residing in Uttar Pradesh. 

In the cross examination CW1 stated that at the time of accident she was 

sleeping. She was in the backside of the vehicle. As soon as the accident 

occurred, she got up. 

At the stage, I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about Rash driving 

or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both.‖ 

The case of the prosecution is that at about 3 AM on 4/5/2013 

Ghanshyam Mishra  along with his wife and relatives namely Indu Mishra, 

Subhnarayan Pandey, Mayank Pathak, Lobo Pathak, BIndu Pathak Lalan Pathak, 

Manju Pandey, Vandna Pathak, Ayush Pathak and Saroj Pathak were coming 

from Sirajuli  in a cruiser bearing number AS 12E 2600, to Guwahati in order to 

visit Khamakhyaka  Temple. The informant also stated that at about 3:20 AM on 

the day of the incident they met with an accident on the National Highway 

situated at Bhalukhbari Bagansbasti under Rowta police station and Subhnarayan 



pandey, Mayank Pathak and Lobo Pathak died on the spot. The informant also 

stated that at the time of the accident nobody was present at the place of 

occurrence and that as per Indu Mishra owner of the cruiser namely Bhubneswar 

Baishya reached at the place of occurrence and with the driver of the said vehicle 

namely Jogesh Kalita alias Baba Mani and took Rs, 17,000/-, VIP bag and the 

ornaments from the deceased and the victims and went away in a Maruti like 

vehicle. The informant also stated Ghanshyam Mishra died on 14/5/13 at about 

12:10 PM in Guwahati and the 7 other victims were admitted at Patna Medical 

College and hospital for treatment. 

In support of the case of the prosecution 5 PWs were examined. 

Moreover for just decision of the instant case, the victims of the instant case 

were summoned as court witnesses as the victims were not enlisted as 

prosecution witness by the concerned I/O. However prosecution could cause the 

appearance of only one court witness who was examined as CW1. It is found 

that police submitted the charge sheet against accused Pratap Brahma. PW1 

stated that when he came to know about the accident he went to the place of 

occurrence and saw the cruiser vehicle was lying on the left side of the road. And 

then he lodged the case. From the evidence of PW1 it can be safely interfered 

that he was not present at the time of the accident. However PW1 during his 

cross examination deposed that Bhubneswar Baishya was the owner of the 

vehicle and that he learnt from the people of Sirajuli that Jogesh kalita was 

driving vehicle on the day of the accident.  

On the other hand PW2 deposed during his cross examination that he 

does not recognize the accused and that by  the time he reached the place of 

occurrence, passenger were taken out of the vehicle. From the deposition of PW2 

it is found that he was not present at the time of the accident.  It is found both 

PW1 and PW2 stated in their cross examination that one Bhubneswar Brahma 

was the owner of the alleged vehicle and Bhubneswar Baishya was examined as 

PW3. PW3 deposed that the accused Pratap Brhama  was the driver of the 

vehicle bearing No. on AS12E 2600 on the day of the accident.  PW3 also stated 

that on the day of the accident he went to the place of occurrence and as he did 

not found the vehicle at the place of occurrence, he went to the Rowta police 

station and saw the vehicle was seized. However PW3 stated that he did not find 

accused at the place of occurrence and that later on accused surrendered at the 



police station. On the other hand it is found that PW3 specifically admitted during 

his cross examination that he did not see the accident and that he does not how 

the incident took place.  

For just decision of the instant case one of the victims was examined as 

CW1 who deposed that on the day of the accident when they were coming from 

Sirajuli to Khamakhya Temple in a cruiser and when they reached Rowta Charali 

their vehicle met with an accident with a truck. CW1 during her cross 

examination stated that at the time of the accident she was sleeping as soon as 

the accident occurred, she got up.  

During argument learned counsel for the accused argued that none of the 

prosecution witnesses saw the accident. Moreover CW1 is also not aware as to 

how the accident took place. Though PW3 stated that on the day of the accident 

Pratap Brahma was the driver, during his cross examination PW3 stated that that 

he did not see the accident. Moreover PW3 deposed that the accused was not at 

the place of occurrence when he went to the place of occurrence.  

During argument learned counsel for the accused argued that though the 

accused was driver of the alleged vehicle as stated by the PW3, PW3 did not say 

anything as to the fact that on the day of the accident the accused was driving 

the vehicle and then met with an accident because when PW3 went to the place 

of occurrence he did not find the accused at the place of occurrence.  

I have gone through the evidence on the record. From the evidence on 

the record, it is found that one accident took place on the day of the accident. 

Now the question is who drove the vehicle. PW3 being the owner of the vehicle 

deposed that Pratap Brahma was the driver of the vehicle and he was driving the 

vehicle on the day of the accident. However PW3 deposed during his cross 

examination he did not see the accident. I have also considered the evidence of  

PW1 who is the informant of the instant case and who stated during his cross 

examination that he learnt from the people of Sirajuli  that Jogesh Kalita was 

driver but he did not see the accident.  

So from the evidence of PW3 it cannot be presumed that on the day of 

the accident it was Pratap Brahma who drove the vehicle and due to his rashness 

and negligence the accident took place. Moreover CW1 being one of the victims 



who was in the alleged vehicle on the day of the accident specifically stated in 

her examination in Chief that she does not know the accused. 

During argument learned counsel for the accused also argued that none 

of the prosecution including the court witness said that the accident as alleged in 

the instant case was took place due to the rashness and negligence of the 

accused and hence the accused cannot be held guilty for any kind of offence.  

From the evidence on the record, it is found that the prosecution has 

been failed to prove the guilt of the accused by adducing cogent evidence and as 

such the accused is entitled to be acquitted of the accusations made against him 

on the benefit of doubt. 

 

 

ORDER 

 

In view of the conclusion made above I hold the accused Pratap Brahma 

is not guilty of the offence u/s 279/304(A)/427/338 IPC. Hence accused Pratap 

Brahma is acquitted of the accusation u/s 279/304(A)/427/338  of I.P.C. and set 

at liberty forthwith.  

The bail bond of the accused Pratap Brahma is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended up to date.  

The seized articles be given to its owner as per law in due course of time. 

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 03rd day of January, 2017. 

 

 

(N.C.BHUYAN) 

  Judicial Magistrate 1st Class  

     Udalguri 

 

 

 



 

APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 Gopal Mishra  

PW 2 Dilip Sharma 

PW3  Bhubaneswar Baishya 

PW4  Dr. Jatin Nath 

PW5 Gobinda Barman 

CW1 Indu Mishra 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

Ext. 1 – FIR 

Ext.2 - Seizure list 

Ext. 3 Medical Report 

Ext. 4 Seizure list  

Ext. 5 Sketch Map 

Ext. 6 Charge Sheet 

Ext. 7 G.D. entry  

4. Defence exhibit. 

None 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri  


